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Section 81 – Dealing with Defective Apparatus 

South West Wales HAUC Guidance   

1.0 Introduction 

 

1.1 It has been clear for some time that section 81 of NRSWA does not 
meet practical requirements, in terms of protecting the highway user 
from risk and potential danger. The act provides specific powers only at 
the stage where sites are identified as dangerous resulting in 
emergency action being required. 

1.2 Clearly it is unacceptable to permit apparatus to become 
dangerous before remedial action can be taken. The preventative 
action available through section 81 of the act is however very unclear. 
In light therefore of the responsibilities of both authorities and 
undertakers to ensure the safety of the highway user all parties have a 
moral duty of care and must work effectively together to ensure that all 
apparatus is maintained to an acceptable standard.  

1.3 It is important to understand that the timelines required for action 
can vary greatly between sites depending on the nature of the location. 
Factors such as the proximity to schools, busy shopping areas, 
locations on busy main roads can alter the priority given to different 
sites. i.e. apparatus requiring immediate action at one location may not 
require the same level of action at a less heavily trafficked location for 
instance. 
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2.0 Standard Processes 

 

2.1 Any temporary measures undertaken by utility companies to make 
a site safe or rectify defective apparatus must be followed up by the 
completion of permanent works within 7 working days. 

2.2 All remedial works undertaken must be accompanied by the 
appropriate notice. 

2.3 It may be necessary for a joint inspection of defective apparatus to 
be undertaken in order to consider factors such as temporary traffic 
management / Network Management requirements. The timing of such 
inspections will need to be agreed when the undertaker contacts the 
authority to confirm receipt of the section 81 notice. 

2.4 Non- noticeable works – There will be circumstances where 
remedial works undertaken to defective apparatus will not instigate the 
sending of a notice i.e. works that do not involve breaking up or 
excavating in the highway. Under such circumstances it will still be 
necessary for the undertaker to inform the authority that the necessary 
remedial works have been undertaken within the required timescales. 
The authority will also need to be informed of the nature of the action 
taken. 

2.5 This communication can take the form of a logged telephone call, 
or should preferably be sent electronically.  

2.6 The standard form attached should be used in all the cased listed 
in the following pages to inform the undertaker of defective apparatus. 
The form should be issued electronically; within one hour of the logged 
telephone call in the case of apparatus causing danger, and within one 
working day in the case of Defective apparatus requiring timely 
remedial action and other defective apparatus. 

2.7 The Utility Company should return the section 81 notice to the 
highway authority when the necessary remedial work has been 
completed, with a comment specifying the date and time that the 
remedial works were completed. The form should be returned within 
the same timescales specified for highway authorities issuing the form. 
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3.0 Dangerous 

 

3.1 Process for dangerous apparatus discovered on site requiring 
immediate action. 

3.2 Under such circumstances the authority should inform the 
undertaker by means of a logged telephone call to the nominated 
street works representative for the company responsible. A Reference 
number will be obtained by the authority from the representative for 
future reference. A section 81 notice should be issued by the authority 
to the undertaker to follow up this phone call within one working day. 
This notice will need to refer to the reference number obtained from the 
undertaker. 

3.3 On receipt of the call referred to above, the representative for the 
undertaker shall contact their contractor, or workforce to arrange 
immediate attendance. 

3.4 This will be followed by a return phone call to the authority from 
undertaker within 30 minutes, informing them of the action and the time 
within which the action will be taken. This gives the Authority the 
opportunity to consider the appropriateness of the planned action. 

3.5 If the authority considers that the planned action is appropriate the 
undertaker will proceed to take the necessary remedial action. 

3.6 If the planned action is not deemed suitable for the site conditions, 
the authority may consider taking the appropriate remedial action in 
order to remove any potential danger to the highway user. 

3.7 None of the above precludes the authority from taking remedial 

action at any stage should this be deemed necessary. All costs 

associated with undertaking such works will be recoverable from the 

undertaker responsible for the apparatus. 

3.8 Re-chargeable remedial works undertaken by highway authorities 
can be completed using signing and guarding, or temporary materials, 
depending on the nature of the location of the apparatus.   

3.9 When such action is taken the authority should as soon as is 
reasonably practical inform the undertaker that such action has been 
taken and that costs will be recovered. 
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4.0 Defective Apparatus Requiring Timely Remedial Works 

 
4.1 When the authority becomes aware of defective apparatus that is 
not causing immediate danger but requires timely remedial works due 
to other factors, e.g. location, traffic flows, events, noise nuisance, the 
authorities Road Hierarchy etc, it should follow the procedure below: 
 
4.2 Under such circumstances a section 81 notice should be sent to 
report the non-compliance and confirm the timescale for completion of 
the remedial steps. Under certain circumstances it may be necessary 
for the authority to contact the responsible undertaker by means of a 
logged telephone call to confirm receipt of the notice. A reference 
number will be provided by the undertaker at this point to the authority 
during this call. 

4.3 Within 30 minutes of the section 81 notice being received, the 
undertaker’s representative will contact the authority to confirm that the 
necessary remedial action can be taken within the timescale stipulated 
by the authority. This communication will also confirm if permanent or 
interim measures will be undertaken and also confirm the type of notice 
to be sent e.g. minor works early start agreed. A reference number 
unique to this section 81 will be provided at this stage also.  
If the works cannot be completed within the timescale, the undertaker 
shall inform the authority immediately and agree a revised timescale. 
 

4.4 None of the above precludes the authority from taking remedial 

action at any stage should the site become dangerous. All costs 

associated with undertaking such works will be recoverable from the 

undertaker responsible for the apparatus. 

4.5 Re-chargeable remedial works undertaken by highway authorities 
can be completed using signing and guarding, or temporary materials, 
depending on the nature of the location of the apparatus.   

4.6 When such action is taken the authority should as soon as is 
reasonably practical inform the undertaker that such action has been 
taken and that costs will be recovered. 
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5.0 Other Defective Apparatus 

 

5.1 When the authority becomes aware of defective apparatus not 
causing danger, it shall send a section 81 notice to the undertaker 
responsible.  This should be sent by the end of the next working day. 

5.2 Within 24hrs of receiving the section 81 notice, the undertaker shall 
contact the authority with a reference number and to discuss the 
timescale for completion. The undertaker should in all cases start any 
remedial works required within 21 days of the receipt of the section 81 
notice unless agreed otherwise. 
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6.0 Failure to Comply with Section 81 Notice Requirements 

 

6.1 Communication is a key element in this process. In the event of an 
undertaker failing to communicate with the authority, it is likely that 
authorities will re-inspect the apparatus at the end of the notice period 
given in order to ensure that remedial work has been completed to a 
satisfactory standard. 

6.2 If it is discovered at the end of the section 81 notice period that the 
undertaker has not carried out the necessary repairs, a follow up 
section 81 notice will be issued to the undertaker, reporting the current 
condition of the apparatus and requiring remedial works to be 
undertaken within the timescales that are now appropriate to the site. 
 
6.3 It must always be considered that timescales may change if the 
condition of the apparatus deteriorates at any stage. In which case, the 
procedure for dealing with dangerous apparatus, or apparatus 
requiring timely remedial work would apply. 
 
6.4 All such failures to complete remedial works within the 
timescales specified on section 81 notices will also be reported 
through the performance process below. 
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7.0 Performance Reporting 

 

7.1 Undertaker’s performance in relation to dealing with defective 
apparatus will be judged on the following basis. 

a. Percentage of follow up calls received in response to section 81 
notices. 

b. Percentage of section 81 defects completed with within the time 
period specified.   

c. Percentage completed to a permanent standard. 

These figures will be reported at each Regional HAUC meeting. 

Non-compliance over 10% will be reported at a national level.  

 
  
 


